LEWIS CARROLL, THROUGH THE LOOKING-GLAss
Wis. L. REV. 1, at 63-67. One persistent problem is that many scholars try to weave the stated doctrines of the cases into a single internally consistent pattern. Such a pattern must be extremely flexible because it necessarily must accommodate inconsistent approaches. While the outcomes in the cases may be largely consistent, the reasoning is not. There are, at least, four discernable con-ponent is the way prior decisions are told and retold by judges, commentators, and advocates. 5 This can and has resulted in a distorted doctrinal history. These distortions then motivated purported reversals of badly decided cases 6 or judicial reliance on misconceptions of the cases in order to ignore important insights embedded in the decisions.
I have spent a part of my scholarly career looking at the history of leading cases to better understand the legal and factual underpinnings of these cases as well as the ways in which the lawyers sought to explain and advocate their positions. The results include an effort to contribute a better understanding of why, using ancillary restraint analysis in the tradition of Taft and early Bork, the result in the Chicago Board of Trade 7 case is entirely legitimate. 8 In collaboration with others, I have revisited Topco 9 and Khan. 10 My goals include both clarifying the historical record with respect to these cases and providing a counterpoint to the misleading descriptions and characterizations of these cases that, in some degree, affect contemporary interpretation of antitrust law.
This Article examines four, interrelated constellations of foundational antitrust cases concerning the analysis of restraints of trade that I believe have not been well understood by courts and commentators. The historical contention is that, at its origins, antitrust caselaw focused primarily on the function of restraints. The contemporary policy inference is that returning to this fundamental conception would strengthen and clarify antitrust law. I will start with the pre-1911 Supreme Court antitrust case law. The thesis is that, when these cases are examined in light of their facts tending approaches to deciding the merits of antitrust cases. In addition to the three suggested in the article above, id. at 63, Professors Gavil, Baker, and Kovasic have advanced a description based on a dichotomy they discern between "collusion" and "exclusion." See generally ANDREW I. GAVIL ET AL., ANTITRUST LAW IN PERSPECTIVE: CASES, CONCEPTS AND PROBLEMS IN COMPETITION POLICY (2d ed. 2008). This Article is not the place, however, to elaborate on these contending frameworks.
5. An example is what appears to have been an aside in the Container Corporation case that took on a life of its own. See United States v. Container Corp. of Am., 393 U.S. 333 (1969) . The Court distinguished an exchange of information that had not supported the inference of an anticompetitive underlying price fixing agreement by referring to the "controlling circumstance [s] " that had justified a similar exchange in the Cement Manufacturers' Protective Ass'n v. United States, 268 U.S. 588 (1925) . Container Corp. of Am., 393 U.S. at 335. There followed a series of lower court cases in which parties to information exchange sought to parse the "controlling circumstances" phrase to justify their conduct. See, e.g., United States v. U.S. Gypsum Co., 550 F.2d 115, 123 (3d Cir. 1977 241 (2003) (describing the actual context in which the maximum prices were set: the gas station had a large number of nearby competitors thus falsifying the theories of the Court that it had monopoly market power).
[Vol. 62 and the Court's response, the doctrine in this period was internally consistent and not the illogical literal-formalism that some casebook editors assert existed.
1 Northern Securities1 2 is a central case in this period from the perspective of those who claim that the Court had a formalist approach which the 1911 Standard Oil 13 and American Tobacco 1 4 decisions reversed. Hence, it is important to look closely at the actual issues at stake in Northern Securities and the contending positions of the justices. The central result of this review is that the primary dispute within the Court was over the scope of antitrust law's jurisdiction under prevailing notions of inter-state and intra-state commerce. Indeed, all the justices agreed that Northern Securities's acquisition of control of the only two competing railroads in a vast region of the northern half of the United States was likely to result in anticompetitive effects. Secondarily, the justices disagreed over the definition of "restraint of trade," with the dissent again taking a backward looking, narrow perspective that modem antitrust law has repudiated. The upshot of this historical review is that a majority of the Court adhered to a consistent and rational functional approach to restraints of trade.
Second, contemporary analysis of the possible meanings of the rule of reason can benefit from a more focused juxtaposition of the three great decisions of 1911, Standard Oil, American Tobacco, and Dr. Miles. 15 The explication of that "rule" starts essentially with the Standard Oil and American Tobacco decisions. In fact, Chief Justice White, the author of Standard Oil and American Tobacco, shifted his position concerning the rule of reason from his earlier position in the Joint-Traffic and Northern Securities cases. This demonstrable shift, especially in light of the explicit functional analysis in Dr. Miles, supports the conclusion that, at its origin, the rule of reason may have had a more focused, functional meaning than is usually ascribed to it.
Third, drawing on that same trinity of 1911 decisions, it is possible to show that Justice Hughes's opinion in Dr. Miles is not inconsistent in its analytic framework from one plausible interpretation of Leegin.1 6 Indeed, had the Leegin Court simply declared that it had returned to the framework employed in Dr. Miles, the determination of reasonableness of resale price fixing would have been much advanced over the ambiguous and unstructured analysis that the Court suggested in Leegin. Reading the Leegin decision in context with California Dental Association, 1 7 might well suggest that the Court, ignoring more than a century of experience, has now embraced the original conception of the rule of reason as 11 . ROBERT (1897) . In re Debs, 158 U.S. 564 (1895), is sometimes understood to involve an application of antitrust law to labor disputes, but the Supreme Court in affirming the injunction against the strike stated: "We enter into no examination of the [Sherman Act] ... upon which the circuit court relied mainly to sustain its jurisdiction. It must not be understood from this that we dissent from the conclusions of that court in reference to the scope of the act, but simply that we prefer to rest our judgment on the broader ground which has been discussed in this opinion, believing it of importance that the principles underlying it should be fully stated and affirmed." Id. at 600. Subsequent development of antitrust law's application to labor disputes is not entirely inconsistent with the historical framework suggested for business cases. The Court consistently objected to multi-employer agreements and ones involving third parties (naked restraints of competition in business terms) but found various ways to avoid challenging disputes between an employer and its own employees (an internal negotiation of ancillary restraints akin to those upheld in Texaco Inc. v. Dagher, 547 U.S. 1 (2006) [Vol. 62 straints and one involving a merger. 24 Thus, at the outset, it seems quite a stretch to regard the Supreme Court of the 1890s as compulsively antibusiness. Indeed, if one looks outside antitrust law, it is apparent that the Court was in fact quite protective of business interests in a great variety of ways.
25
The six section 1 decisions in that period show a clear line of demarcation: the four finding violations all involved blatant cartels that allocated markets and exploited customers, while the other two cases upholding restraints involved restraints incident to the creation of joint ventures or efforts to make joint ventures more efficient and effective collective enterprises. The factual stories are thus quite distinct.
In both Trans-Missouri 2 6 and Joint-Traffic, 27 the Court rejected cartels involving railroads operating west of the Mississippi River that had entered into agreements that sought to stabilize competition by setting rates and allocating markets. Ultimately, rate and service regulation through the Interstate Commerce Commission (ICC) came to provide the kind of stability that, as some have argued, railroads needed because of their economic structure of low marginal but high fixed costs and the existence of substantial excess capacity that was both durable and activity specific. 2 8
Addyston Pipe involved a cartel among sewer pipe manufacturers in the southeastern part of the United States who had created an ingenious and effective market allocation scheme. 2 9 They agreed on high prices for their product. Demand was very price inelastic, and the remote capacity of non-conspirators was the only effective constraint. 30 The conspirators held internal auctions to determine which one would be assigned the winning bid and provide the pipe. 31 The rest of the cartel provided courtesy bids. 32 The difference between the internal bid and the bid to the buyer was then shared among the conspirators. The defendants argued that they needed a cartel to avoid "destructive competition"; moreover, they claimed that the prices they imposed were "reasonable" and that their 24 36 Judge Taft asserted that all naked restraints ("direct restraints" in the terms Justice Peckham used) were illegal and that ancillary restraints should be tested against a set of judicially administrable criteria: 1) the existence of a primary transaction or venture involving the parties, 2) the need to protect some legitimate interest in that transaction from opportunistic or other transaction-specific risks or needs, 3) the adopted restraint being reasonably related to the risk/ need of the transaction, and 4) the restraint being no more restrictive than was reasonably necessary to accomplish its primary goal of protecting the transaction or venture from the risk or need that justified the restraint.
37
But the centerpiece of the defendants' argument to the Supreme Court was the claim that their cartel did not affect interstate commerce, as it involved only a general agreement not to compete and not a specific agreement with respect to any particular interstate transaction. 38 The concept of interstate commerce was a narrow one in this period and focused largely on the physical movement of tangible goods from one state to another. 39 Nevertheless, the Supreme Court unanimously rejected the interstate commerce argument because the parties had in fact agreed on how to allocate business that was to move in a physical sense among the states. 40 It did, however, modify the decree to allow collusion over prices within any one state in which the colluding parties operated.
1
Finally, the Montague case, decided the same term as Northern Securities, involved an agreement among retailers of fireplace mantels to boycott any supplier that sold on similar terms to anyone not a member of the cartel. 42 Thus, the cartel used its buying power to coerce producers 33 The contrasting cases, Hopkins and Anderson, both involved the Kansas City stockyards and efforts by groups of competitors to create joint enterprises that would provide essential inputs to their services so that they could operate more efficiently. 44 Hopkins involved "yard-traders" who bought or sold cattle on behalf of others in the stockyard itself.
5
Anderson involved a group of merchants who bought cattle at locations away from the stockyards and brought them to the yards for sales.4 6 These traders were often agents for third parties and needed to have counter-parties with whom to trade. In economic terms, they served narrow and limited functions. To create a more complete venture, they needed to have an infra-structure that would facilitate and support their individual activities. 47 Such joint ventures could create significant economies in the individual firm's business because agreeing upon standards for trading, methods of resolving disputes, and necessary support services allowed each trader to lower its costs of doing business. At the same time, such joint ventures faced a variety of risks of opportunistic behavior by participants including individual interests in market manipulation contrary to the collective interest of the group and free-riding by non-members on the services created by the group. 4 8 The response of any such group is to limit the rights of membership and restrict how participants, deal with third parties. 49 Among the common strategies that these groups used to ensure both loyalty to the group and reduced incentives to engage in opportunistic behavior was setting rates for commissions. 50 In modem terms, such price fixing may seem questionable, but it was then the received wisdom of every private commodity and stock exchange that 43 such limits were an essential component of such a venture.
51
In each instance, the group of traders needed a set understanding about how they would transact, including various ways to insure the reliability of their trades. In retrospect, there are legitimate questions concerning the need for, as well as the scope of, the restraints adopted. Indeed, this seems to have been the Government's position rather than a claim that the joint enterprises were in themselves illegal. 52 The important distinction was that there was a legitimate underlying venture which itself was at risk from various kinds of strategic conduct and so plausibly would need to impose some membership rules on its participants. 53 Without asserting in any way that the specific restraints imposed in the Anderson and Hopkins cases were necessary to the ventures, it is nevertheless evident that any exchange must have some membership rules if it is to survive as an enterprise.
Justice Peckham, the author of all of these decisions was a "strict constructionist" in his approach to section 1. The statute expressly stated that "[e]very contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade... is declared to be illegal." '54 The challenge for Justice Peckham was to give meaning to that formulation. Moreover, he confronted in both Trans-Missouri and Joint-Traffic the argument that many lawful partnerships and other comparable transactions involved agreements to restrict the competitive freedom of one or more parties. 55 Such agreements are essential to a workable market in corporate assets and to the implementation of various kinds of collective enterprises and business transactions. Justice Peckham's solution was to separate what he called "direct" restraints from those that were indirect, or "collateral," and therefore not within the scope of the statutory language. 5 6 His explanation for this differentiation was that Congress intended to condemn all "restraints" of trade, but that it could not have meant to condemn every agreement that had a restraint in it. 57 Thus, he implicitly gave a limited definition to the term. By defining statutory "restraints" in this way, Justice Peckham was able to preserve the absolute language of section 1 without imposing an irrational constraint on business.
In [Vol. 62 three other justices. 58 The dissent has particular salience in the traditional doctrinal story because Justice White went on to be the Chief Justice and wrote the majority opinions in Standard Oil and American Tobacco, which proclaimed, but never defined, the rule of reason.
59
Hence, the Trans-Missouri dissent is regarded as reflecting Justice White's, and therefore the Court's, understanding of the rule of reason.
60
White's dissent is the classic consequentialist rejection of a per se rule for naked price fixing or market allocation. He contended that courts are capable of determining the correctness of prices (or any other restraint) created by cartels, and so no restraint should be unlawful unless it is substantively unreasonable. 61 This position, in all fairness, is consistent with a great deal of contemporary state law analysis on restraint of trade as a contract issue. 62 It was this body of state case law that Judge Taft, in Addyston Pipe, condemned as courts setting "sail on a sea of doubt. '6 3 Indeed, the Restatement (Second) of Contracts reached the same conclusion that Judge Taft did: naked restraints of competition are invalid contract terms. 64 Thus, the Trans-Missouri opinions presented two options for interpreting an antitrust law. One option would focus on the function of the restraint while the other would use an open-ended, unstructured weighing of the merits and demerits of the particular restraint.
The downside of Justice Peckham's binary approach to section 1 is evident in the Hopkins and Anderson decisions because Justice Peckham left the courts no room to review the merits of restraints that were ancillary to a lawful joint enterprise. 65 For this reason, Judge Taft's proposed reading of section 1, although dicta in the context of the facts of Addyston Pipe, would have been preferable even though it departed substantially more from the language of the statute. Judge Taft would retain the per se condemnation of cartels and other naked restraints, but employ a "rule of reason" to review the merits of restraints that were in fact ancillary to joint ventures and transactions. 66 straint was "reasonably necessary" to the transaction and no more anticompetitive than needed to achieve its primary goal in relation to that transaction. 67 Unfortunately, in affirming Judge Taft's decision, the Supreme Court opinion, written by Justice Peckham, did not respond directly to his suggestion.
68
Several sources of confusion arose in these early cases. As discussed previously, the absolutist terms that Justice Peckham used allowed opponents of antitrust law to paint it as anti-business. 69 Secondly, some arguably populistic language in Trans-Missouri furthered the impression that the Court was hostile to all large enterprises. Finally, the then prevailing conception of interstate commerce and the dichotomous allocation of jurisdiction associated with that definition, limited the scope of federal jurisdiction. This narrow conception of interstate commerce is a confounding feature of the Hopkins and Anderson opinions.
With respect to the populist take on the early decision, opponents of antitrust law could combine the declaration that all "direct" restraints are unlawful with a passage of the Trans-Missouri opinion, in which Justice Peckham wrote:
It is wholly different, however, when such changes are effected by combinations of capital whose purpose in combining is to control the production or manufacture of any particular article in the market, and by such control dictate the price at which the article shall be sold; the effect being to drive out of business all the small dealers in the commodity, and to render the public subject to the decision of the combination as to what price shall be paid for the article.... [T]he result in any event is unfortunate for the country, by depriving it of the services of a large number of small but independent dealers, who were familiar with the business, and who had spent their lives in it, and who supported themselves and their families from the small profits realized therein .... [I] t is not for the real prosperity of any country that such changes should occur which result in transferring an independent business man, the head of his establishment, small though it might be, into a mere servant or agent of a corporation for selling the commodities which he once manufactured or dealt in; having no voice in shaping the business policy of the company, and bound to obey orders issued by others. Nor is it for the substantial interests of the country that any one commodity should be within the sole power and subject to the sole will of one powerful combination of capital. [Vol. 62
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The context of that statement is important. First, it was written as part of the explanation as to why the Court held that railroads were not exempt from antitrust law. Second, and more significantly, Justice Peckham, whose sympathy to social Darwinism is evident, declared immediately prior to the statement quoted above that:
[B]y reducing the expense inseparable from the running of many different companies for the same purpose [,] [t]rade or commerce under those circumstances may nevertheless be badly and unfortunately restrained by driving out of business the small dealers and worthy men whose lives have been spent therein, and who might be unable to readjust themselves to their altered surroundings. Mere reduction in the price of the commodity dealt in might be dearly paid for by the ruin of such a class and the absorption of control over one commodity by an all-powerful combination of capital. What he contends is the harm that results from cartels and other naked restraints is that they eliminate competitors not through greater efficiency or innovation, but instead by their power to exclude others from the market. Thus read, the statement is anything but a call for small business protectionism. Instead, it is an emphatic affirmation that the function of the restraint in context is what is essential to its status under antitrust law. The final confusing factor in these old cases is the limited scope of interstate commerce and its role in Anderson and Hopkins. Some read the decisions as having excluded liability only because the activities involved were in intra-state commerce.
7 2 This is hard to square with the fact that the stockyard itself physically straddled the border between Kansas and Missouri so that some transactions were literally interstate. 73 More importantly, the discussion, while less than transparent in the opinion, appears to argue that the venture did not affect interstate commerce in 71 order to explain that the real issue was the internal organization of the venture, which made it thus-like E. C. Knight 74 -outside the scope of interstate commerce concern. 75 However, the underlying basis for that conclusion was the nature of the relationship of the restraints to the venture which, in turn, made their impact on commerce only indirect. Justice Peckham's narrow view of the scope of section 1 is most evident in the Northern Securities case, where he joined the dissenters.
76
The Northern Securities decision highlights two issues. First, the meaning of the concept of a "restraint of trade," and second, the scope of federal jurisdiction over the conduct of corporations, including the creation of corporations and their ownership of stock in other enterprises. All four opinions in the case concurred that the Northern Securities holding company was anticompetitive in the sense that it would eliminate competition in rail service across the Northern tier of states from Wisconsin to the Pacific coast. 77 Indeed, the stockholders' express reason for pooling the railroad interests was to eliminate competition between the two major lines. 78 But did a holding company that acquired the stock in two competing railroads constitute a restraint of trade in or affecting interstate commerce as that legal concept was then understood?
The defendants argued that the corporate laws of New Jersey expressly authorized a corporation to purchase the stock of other corporations. 79 Relying on contemporary corporate law decisions, the defendants claimed that New Jersey corporate law alone determined the rights of Northern Securities to acquire stock interests in other railroads. The plurality and the concurrence both rejected this contention. 80 Railroads were themselves instruments of interstate commerce and, as such, transactions involving the ownership and control of such instruments could not be immunized from federal law by reference to a state statute. 8 1 This was especially true when the authorizing state had no direct connection to the territory in which the railroads involved competed. Moreover, the transfer of control over the railroads was an act that directly affected interstate commerce. Thus, the plurality and the concurrence found no obstacle inhibiting them from applying antitrust law to the combination. 82 From a contemporary perspective, it is striking how much effort the plurality expended in explaining a proposition that today seems obvious. [Vol. 62
Justice White dissented, joined by the Chief Justice, Justice Peckham, and Justice Holmes, in an opinion that rejected what he characterized as an expansion of federal power and diminution of state authority over corporations. 83 His central arguments included the assertion that an individual could have bought controlling interests in the three railroads involved without violating antitrust law.8 4 Viewed in light of the Court's modifications of its interstate commerce notions over the next few years, this argument is strikingly backward looking. Moreover, it highlights a legal formalism about interstate commerce and the ownership of various kinds of productive assets that is difficult to appreciate today.
The railroads' second point of emphasis was that the combination of control over the railroads was not itself a "restraint" in the sense that there was no overt agreement to restrict the freedom of action of any line. 85 This argument builds on prior decisions of the Court such as Trans-Missouri and Joint Traffic, finding violations of the Sherman Act because the agreement contained direct limits on the parties' competition. 86 A component of this argument, but not one that was emphasized, was that a holding company was a means to consolidate control over assets and, in doing so, create a more efficient and viable competitor. 87 Any illegal elimination of competition among actual competitors as a result of combination would arguably raise serious concerns about the scope of antitrust law.
The plurality's response was not very satisfactory on this point. It essentially reiterated that the specific holding company was a "direct restraint" on competition. 88 This point is strongly reinforced by the concurrence, which specifically declared that only those combinations among competitors that resulted in direct restraints on competition were illegal under the act. 89 It is fairly easy to parse this declaration and to read it back into the plurality decision. These five Justices saw the Northern Securities holding company as an alternative form of a cartel consolidating control over competition in the Northern tier of states. As such, it was nothing but a naked restraint. In support of this conclusion, it is relevant that Northern Securities did not integrate the operation of the three railroads. 90 It acted only to control rates and pool profits, which were then distributed pro-rata among the owners of its stock. 9 1 Further, the holding company did not own one-hundred percent of the railroads. In fact, it primarily consolidated the interests of Morgan, Hill and Harriman, the three dominant investors in the competing railroads, although other shareholders were invited to exchange their stock in either line for Northern Securities shares. 92 By the time the case got to court, Northern Securities held ninety-six percent of the Northern Pacific, but only seventysix percent of Great Northern. 93 The weakness in the plurality opinion is that it does not acknowledge either the fact that some horizontal combinations would only create "indirect" restraints or the fact that only those combinations creating significant market power were of the sort that fit the prohibition of section 1. The concurring opinion, at best, only partially overcomes this deficiency. Justice Holmes, who had no use for the Sherman Act in any event, argued in his dissent for an extremely narrow definition of "restraint"-one that would effectively immunize all mergers and holding companies from antitrust law. 94 To do this, he adopted the narrow definition of the restraint concept advanced by the defendants and argued that there was a clear contrast between a holding company and the cartels condemned in Trans Missouri, Joint Traffic, Addyston Pipe, and Montegue. 9 5 For Justice Holmes-who was joined by the Chief Justice, Justice White, and Justice Peckham, Northern Securities was a form of corporate organization like the combination of sugar refiners in E.C. Knight. 96 Moreover, Holmes read the Knight decision to treat any acquisition of stock or assets as outside the scope of restraint of trade. 97 Because he conceded that the merger raised serious risks of anticompetitive effects, he emphasized that control over such combinations was a function of state corporate law and not federal antitrust law. 98 Thus, the central disputes between the majority and the dissenters focused on the scope of jurisdiction of federal courts to review corporate acquisitions of stock and the legal standard for evaluating the merits of any such transaction. On both counts, the dissenters propounded backward looking analyses that would have gutted antitrust law. The majority had the more realistic appraisal of the necessary scope of national oversight over corporate combinations. Indeed, even the plurality and the concurrence took what today might well seem an unduly narrow view of what made the holding company illegal. Those opinions imply that a holding company was illegal only if it imposed a direct restraint on competition so that it was functionally similar to the cartels condemned in earlier restraint of trade cases. This, in turn, would suggest that a full fledged merger or other consolidation among competitors would not violate section 1, despite its express condemnation of "every contract . [Vol. 62 the form of trust or otherwise, . . . in restraint of trade." 99 Indeed, the opinions may have meant that the Peckham dichotomy still governed antitrust law. However, it is equally plausible that the majority felt that they did not need to go beyond the criteria created in Trans-Missouri and Joint-Traffic to condemn this specific agreement.
Despite the potential for a very limited interpretation of the decision, the legal academy joined Justice Holmes in creating a hysterical response, claiming that the majority would condemn every merger among competitors. 1°° This is a classic illustration of how the meaning of a decision can be lost in doctrinal translation done for strategic purposes. Hence, there was a continuing assertion in academic and business commentary that the law as interpreted in Northern Securities had somehow outlawed all consolidations among competing businesses. 10 1
The period from 1904 to 1911 continues the pattern of the prior cases. The Court consistently condemned naked restraints of competition 10 2 and began to feel its way toward the use of the Taft framework for examining "indirect" or ancillary restraints. This is clearest in a case from Oklahoma involving the use of covenants not to compete in connection with the purchase of cotton gins. 10 3 Such agreements were, and still are, common features of the sales of businesses. But these agreements were of very long duration and covered vast territories-well beyond the time and place reasonably necessary to protect any legitimate interest of the buyer in capturing the goodwill associated with some specific enterprise.
10 4 Despite the "indirect" nature of the restraints, the Court upheld their condemnation as a matter of contract law. 10 5 In sum, the early history of antitrust decisions is more internally consistent and focused on the business function of the restraint. When it was naked, it was condemned. When it was associated with a legitimate joint enterprise or transaction, the Court gradually moved from categoric lawfulness to a more nuanced review of the justification for the restraint in terms of the legitimate needs of the venture. To be sure, neither opinion provides a clear and lucid statement of the rule and its application. Indeed, there are those who would suggest that the Chief Justice meant only to say that courts should be ruled by reason in the interpretation of a statute-hence there is a rule of reason. 110 More likely, he recognized, as has everyone thereafter, that mere possession of a monopoly can not be in and of itself illegal. Hence some criteria must exist to determine when the possessor of a monopoly has acted unlawfully. Moreover, those criteria should be "reasonable." The question of what makes a monopoly illegal as well as how to remedy an illegal monopoly are recurring questions for antitrust lawyers, scholars, and judges. Ultimately, the two decisions can not provide very helpful responses to either question, but in context they are suggestive of the alternative approaches that might frame decisions on the merits as well as addressing the remedy question in a way that is interestingly responsive to concerns about conduct-oriented decrees that might create "false positives.""' This part will only address the question of what Justice White might have meant by a "rule of reason" in relation to contracts in restraint of trade (both Standard Oil and American Tobacco were challenged as violations of both section 1 and section 2).
To appreciate the probable meaning of the rule of reason to the Court as a whole, it is important to recognize that Dr. Miles" 1 2 was argued and decided at the same time as Standard Oil and American Tobacco. 113 Hence, it is unimaginable that Charles Evan Hughes, the author of Dr. Miles and a member of the majority in both the monopoly cases, was 106 17 The court of appeals upheld the trail court's dismissal of Dr. Miles's complaint, concluding that the contracts were invalid on their face. 118 The decision below expressly applied Judge Taft's ancillary restraint analysis and found that Dr. Miles had not in fact offered any legitimate business justification for restraining resale prices. 119 Justice Hughes's analysis in the Dr. Miles opinion is functional once again. He rejects any claim of inherent entitlement (based on either trade secrets or production of a differentiated, trade-marked good) to impose restrictions on the resale of the products. 120 But he acknowledges that such restraints can be lawful as a matter of contract law. 12 1 Thus, the decision does not in fact declare all resale price maintenance per se illegal. Rather, the Court affirmed the lower court's finding that the facts set forth by the plaintiff, Dr. Miles, did not justify the imposition of a restraint. 1 22 Basically, Dr. Miles only asserted that it wanted to protect its distributors from price competition and preserve their margins. 123 Thus, it set itself up as a cartel manager probably at the insistence of the drug stores and the National Association of Retail Pharmacists. 124 It is possi- 127 No clearer evidence could exist that Justice White had changed his position on the rule of reason.
The implication of reading Dr. Miles in conjunction with Standard Oil and American Tobacco is that the Court had adopted and retained the Peckham-Taft distinction between naked and ancillary restraints. Moreover, in light of the fact that both Standard Oil and American Tobacco involved holding companies that had acquired the stock of competing firms to achieve their respective monopolies, the implication of these decisions is that Justice White no longer adhered to the narrow definition of restraint of trade advanced by Justice Holmes in Northern Securities and had abandoned as well his own position that corporate consolidations were not within the scope of federal jurisdiction. Thus, the case law through the formative years is much more consistent with a functional (1911) . These passages expressly embraced the "direct-indirect" language used by Justice Peckham and cited his examples thus confirming that the "naked-ancillary" distinction was indeed the central functional issue.
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approach once cases are read in the context of the specific arguments made and the doctrinal analyses actually proffered by the Court.
III. THE MISREADING OF DR. MILES
As discussed earlier, the Dr. Miles decision in reality held only that the specific contractual restraints at issue were on their face unreasonable because they lacked a legitimate business justification. 128 Dr. Miles had alleged only that its customers were unhappy when they faced price competition and that the resale price maintenance was to protect them from such competition. 12 9 The decision as a whole reviews and rejects the primary defense that Dr. Miles offered, which was that it had an inherent right to restrict the distribution of its products. 130 It is in the context of that discussion that the Court made reference to the ancient rule against restraints on alienation of personal property. 1 3 ' Indeed, that ancient rule still makes a great deal of sense as the base point for public policy. If there is reason to restrict the use or resale of such property, it can and should be accomplished by contract. This is what the Dr. Miles decision strongly emphasized. 132 Moreover, this same insight underlies the recent patent law decision in LC Electronics v. Quanta, where the Supreme Court rejected an effort by the Federal Circuit to create a patent law doctrine that would allow patent owners to impose restraints on remote parties as an inherent right of the patent. 133 The Court also emphasized, consistent with the Dr. Miles analysis, that a patent holder could enter into lawful contracts in connection with the sale of its patented good.
134
One of the most interesting coalitions in support of resale price maintenance is that of Robert Bork and Louis Brandeis. Following Dr. Miles, Justice Brandeis was a vigorous advocate for statutory action to reverse that decision. 1 35 His rationale was that small businesses could not compete effectively with larger, more efficient enterprises. 136 Hence, to protect his favored class he wanted to allow resale price maintenance (RPM). 137 Business historian Thomas McCraw has chronicled this history in substantial detail. His conclusion is that Justice Brandeis was, in reality, the proponent and protector of the petit bourgeois and not truly the "people's lawyer" of popular imagination. 138 Bork in his work makes Justice Brandeis and his pro-small business view of antitrust the great force of evil that distorted and misled courts for decades.' 4 1 Yet Bork strongly defends RPM as necessary for producers to protect their retailers from unfair competition. 142 In Bork's version, however, the manufacturer imposes prices (or other restraints) that are reasonably necessary to protect some legitimate interest of the producer in the distribution process. 1 43 Bork ignores the fact that this defense for RPM is entirely consistent with the decision in Dr. Miles and that the defendants in RPM cases in fact did not advance such justifications. 1 44 Thus, Bork and Justice Brandeis have diametrically opposed theories for why RPM would exist. Moreover, Bork logically would reject Justice Brandeis's theory because it justifies a naked restraint of competition and so would result in higher consumer prices without any consumer gain. Justice Brandeis would not reject Bork's claim but would, presumably, say that efficiency gained from improved distribution is only one of the justifications for RPM. Doctrinally, the Dr. Miles inquiry into the merits of the justification for the price restraint was lost over time as courts and commentators came to see the decision as a "per se" condemnation of RPM. 45 The doctrinal history after Dr. Miles reflects a continued effort by defendants to deny either that there was a sale or that there was an agreement to fix resale prices. 146 In essence then, the defendants in these cases failed to set forth that Brandeis was a participant in the administration of a cartel in the shoe industry in the 1890s).
139 [Vol. 62 any legitimate justification for their restraints. 147 Hence, the explanation for resale price maintenance in these cases must lie in other gains to either the producer or the retailers.
148
In Leegin, 1 4 9 the Court might well be understood to have reinvented the Dr. Miles analysis except that it did not do what the Dr. Miles Court had done in asking whether the purported justifications for the restraint were legitimate. Here, the loss of a good understanding of what the Dr. Miles Court actually said and how it analyzed the allegations in the complaint may well be a significant factor in the Leegin Court's fuzzy analysis. Instead of expressly returning to the Dr. Miles standard, the majority speculated at length about the potential for some legitimate justification for such restraints. 150 This speculation occurred in the context of the sale of women's purses and related leather goods. 151 Such products do not involve either very complex technology or sophisticated selling. Thus, the interesting question, never discussed, is what possible justification could exist for restricting the resale price of purses? Even if the Court was not willing to decide the merits of this particular manufacturer's justifications, it might have followed Dr. Miles and specified the kinds of justifications that would have been legitimate. Indeed, the most recent reports on the re-emergence of RPM offer justifications for imposing resale price restraints that are very questionable in terms of economic efficiency or any legitimate need of the parties.' 52 Indeed, they resonate very much with the claims of Dr. Miles, which the Court rejected because their "sole purpose" was to create a cartel for the benefit of the dealers. 15 3 The goal of these restraints appears to have been raising consumer prices for the benefit of favored retailers and to the detriment of those retailers willing to offer lower prices. 154 Thus, most, perhaps all, current RPM would fail the Dr. Miles reasonableness test. But that test has been lost in the doctrinal translation of that decision.
Vertical restraints may facilitate efficient distribution, or they may instead exploit consumers and exclude equally efficient competitors. Sometimes, they have both effects. If the Court were more attentive to the underlying facts of Dr. Miles and the other resale price maintenance cases it has decided, it would have recognized that such price restraints have rarely, if ever, served the Borkian goal of efficiency, but have often facilitated exploitation and exclusion. Such a functional review of the history of the doctrine would have explained why it commanded respect and support from Supreme Court Justices over ninety years. Moreover, such a review ought to have counseled great caution against an open-ended, imprecise test for the reasonableness of such restraints. Unfortunately, the lessons of history were ignored.
IV. THE BASIS FOR UPHOLDING HORIZONTAL RESTRAINTS-THE PER SE-RULE OF REASON DISTINCTION
The final doctrinal confusion also with a strong historical root, is the effort to explain when an agreement involving restraints on competition among competitors is lawful. On the one hand, the conventional doctrinal statement is that all horizontal restraints are illegal, but the history of Supreme Court decisions starting with Anderson 155 and Hopkins' 56 in 1898 and running through Dagher 15 7 in 2006, show the absolute falsity of this simplistic statement. This discussion will not rehash the entire history of the doctrinal confusion about horizontal restraints. Instead, it will examine three of the foundation cases to show that they are internally consistent doctrinally. Moreover, a focus on the underlying factualfunctional analyses of these cases would have avoided a great deal of doctrinal confusion. The three cases are the Chicago Board of Trade, 158 Appalachian Coals, 159 and Socony.
160
I have elsewhere written at length about the Chicago Board of Trade case. 161 The central conclusion of that detailed review of the case record as well as the internal records of both the Government and the Board of Trade (the Board) is that the restraints on prices imposed on after hours buying (the "call rule") were in fact ancillary to the efficient operation of the Board. 162 The Board was a joint venture among its members to create an efficient, partial integration of their activities as buyers and sellers of grain.' 63 The Board provided a forum for transactions, much as the Kansas City stockyards had in Anderson and Hopkins, and a variety of [Vol. 62 services to facilitate its members' transactions. 164 In order to be an efficient and reliable market maker in commodities, the Board had to avoid the risk that its members would manipulate prices either on or off the Board in ways that would affect the integrity of the private trading market that it supported. 165 As with any joint venture, there is a concern for the risk of strategic conduct inconsistent with the collective interest of the venture. 16 6 If the participants or their customers came to regard the Board's prices as manipulated and misleading, they would and could take their business elsewhere. One risk came from grain "to arrive," which is grain purchased directly from a rural elevator for future delivery in Chicago in reliance on the Board's grading, weighing, and inspection. 167 The key concern was that integrated buyers 16 8 were able to bid for such grain while the Board was not open by engaging in "after-hours trading. During the day, rural elevators could seek competing "to arrive" bids for their grain through their agents on the Board. 17 0 The agent could match or beat such an offer only if it had a counter-party willing and able to buy the grain. 17 1 Moreover, during the day, the agent for the rural elevator had to charge the commission rate set by the Board for any transaction on the exchange while the integrated buyer would pay directly the full amount of its bid. 172 Hence, even during the day, sales through the exchange could be at a competitive disadvantage if the transaction costs of direct purchases were less than the commission rate required of agents.' 73 An additional implication of forcing transactions into the time when the exchange was open was that prices offered by any "to arrive" bidder would be immediately revealed.' 74 This, in turn, provided important information about future demand to all traders in the market and so avoided opportunistic risks in the related markets for physical grain already present in Chicago and for futures contracts.
By using the "to arrive" mechanism at night, the integrated firms could conceal their demand for grain, meaning that if they needed a large supply, they could bid at night without immediately revealing that demand to other traders.' 75 In addition, they could offer a lower price for grain to arrive during the day on the Board, followed by higher overnight offers, 168. See id. at 28. These were firms that traded on the board and operated major grain elevators in Chicago that provided the public warehousing of grain, which was used to settle some futures contracts, as well as private elevators, through which they conducted a large scale business in grain. These firms were often also integrated by ownership with rural elevators that bought grain directly in the country. followed again by lower prices during the day. 176 This price manipulation could induce sales at less than the fully competitive price for such grain given the resulting uncertainty about future prices.
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The integrated firms also could and did use the ability to specify the destination of the grain within Chicago to keep rural elevators from arbitraging the bid by having another elevator respond to the bid. 178 This facilitated price discrimination among rural elevators and allowed the bidders to favor their own and associated rural elevators. 179 They also used selective bidding to attempt to exclude farmer cooperatives and independent elevators in the rural markets.
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A committee of the Board consisting of representatives of all its stakeholders, including agents of sellers, buyers, and integrated elevators, drafted the "to arrive" rule. It required only that a buyer wishing to buy at night come to the Board and make a public bid for the grain it wanted at the price it was willing to pay. 181 If the buyer did not get the gain it desired, it or any other buyer was free to bid at night at that price. 182 The one constraint on the price was that it had to be the net of the commission that a rural elevator's agent would have collected if the sale were on the exchange. 183 Thus, at night, prices would be about one-half cent per bushel less than the price the rural elevator could get during the day on direct "to arrive" sales. 184 The result of this restraint was that trading in grain "to arrive" moved into the time period when the exchange was open.1 8 5 Direct buyers during that period could send bids by telegram or phone to rural elevators, and the elevators could contact their agents on the floor of the Board to see if they could get a better price. 186 Since during this time period the direct buyer's price was not reduced by any commission, while an exchange transaction required that the seller's agent collect a fixed commission, the direct buyers may have had a minor pricing advantage to the extent that the fixed commission exceeded the actual transaction cost.
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A review of all available documents relating to the call rule disclosed no convincing evidence that the rule functioned to preserve a commission A farmer cooperative elevator usually had a larger capacity than an affiliate of the integrated chains; because its owners gained directly from higher net prices, the managers had every incentive to get the best net price for grain. Thus, these organizations represented a vertical integration through a potential bottleneck that could otherwise exploit monopsony power in a period when there was very high transportation cost and so very limited choice of buyers for farmers. [Vol. 62 price fix or to allocate business to agents on the exchange.' 88 Indeed, the fact that the direct buyers were free to bid any price they wanted during the day creates a strong presumption that the rule was unrelated to any artificial market allocation or commission fixing effort. Instead, its function was to deal with a problem of strategic conduct by one class of participants and so preserve the efficiency and integrity of the Board's market facilitating function. 189 The foregoing factual-functional analysis was in fact central to the argument for the Board in its brief to the Supreme Court. 190 The Government's response was simply to reiterate that the parties had agreed on prices for the purchase of grain at night. 19 1 The great statement of the "rule of reason" by Justice Brandeis in his opinion is entirely consistent with the ancillary restraint model that Justice Taft had propounded in Addyston Pipe. When a restraint is ancillary, it "merely regulates" competition; while a naked restraint, "suppress[es] or even destroy[s] competition. '192 Indeed, very similar language can be found in Joint-Traffic as well as in the underlying review at the Department of Justice that had originally concluded that no suit was warranted. 193 That Justice Brandeis put a broader interpretation on the standard and in fact understood it in terms of Justice White's dissent in Trans-Missouri is evident from his dissent in American Column & Lumber. 194 Indeed, Justice Brandeis's advocacy of resale price maintenance also demonstrates that his own views were that all restraints of competition should be subject to an open-ended evaluation of their social-economic merits.'
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Appalachian Coals' 96 is a different case factually and functionally from Chicago Board of Trade. The soft coal industry had peaked in production during World War I and then went into steady decline. 197 In part, this was the result of switches by consumers to other sources of energy, espe-cially fuel oil and natural gas. 198 In addition, so long as the distribution of coal involved a great many local retailers, the entry barriers into the mining of coal were very low. 199 As a result, supply regularly exceeded demand in the 1920s, and that imbalance got worse with the onset of the Depression. 200 For many years, coal producers and union leaders had advocated various kinds of production controls that sought to raise prices and, on the union side, ensure better wages and working conditions.
1
The underlying economic error in this approach is that increased prices would only hasten the switch away from the use of coal for many purposes. 20 2 Moreover, so long as entry to producing coal remained open and easy, any price increase would be likely to call forth new supplies.
3
The historical record strongly suggests that the intent of Appalachian Coals organizers was to create a cartel that would set prices and allocate production of coal in Appalachia in conjunction with regional cartels in other coal producing parts of the country. 20 4 Moreover, it is very likely that the trial court understood the arrangement as having that kind of a "direct" effect on competition. 20 5 But the Supreme Court re-framed the case. It converted the cartel into a joint venture to market coal more efficiently.
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Chief Justice Charles Evans Hughes, who had written the Dr. Miles decision during his earlier service on the Court, wrote the decision. often empowered multiple brokers to sell the same carload of coal already destined for the same location. 2 11 Thus, the coal wound up competing with itself as well as with other suppliers. 21 2 Clearly, there was a strong case for some kind of a joint venture that would have a sufficient volume of coal on a consistent basis, creating a more efficient marketing system. By making Appalachian Coals into an effort to improve efficiency in marketing Justice Hughes provided an ancillary restraint justification for collective price setting and allocation of production. 213 Essentially, the parties had to agree on how to price their production and how to determine the markets to which it would be sent. In modern terms, the result is somewhere between Dagher's total integration of selected economic activities 214 and the joint venture to market pooled copyrights upheld in the BMI case. The Government's failure to dispute the arguments and evidence of the coal companies with respect to the problems of marketing coal greatly aided the Court's retelling of the story. 21 6 Indeed, the lower court judges identified this issue and, through their questioning, found that much smaller combinations of coal companies could achieve the volume necessary to create an efficient and rational marketing system. 21 7 In addition, Appalachian Coals had not yet come into existence. 2 18 There was an agreement but no actual conduct. Hence, the Government was in one sense speculating that the result would be a cartel and not a legitimate joint venture. Given the context of the case, the Court's analysis is consistent with the view that there was a plausible argument that the venture was a legitimate effort to create an efficient and effective method of marketing coal. As such, the only real test was to see what it did in practice. The effect of the opinion, therefore, was to invite continued scrutiny of the venture. Moreover, that scrutiny would take place against a framework that made a cartelistic use of the venture unlawful.
In 1933, it would have been impossible for a regional soft coal cartel to exercise any real market power. 220 The barriers to entry were too low and the capacity of other mines to ship into any region with higher prices was well known. soft coal doomed Appalachian Coals from the outset if its purpose was to create higher prices by restricting output. Even as the case was being remanded, in March of 1933, Congress was adopting the National Recovery Act (NRA), which expressly authorized trade organizations to engage in price fixing and market allocation, exempt from antitrust law. 222 By September of 1933, the soft coal industry had established a trade code that had as an express goal raising prices and reducing output. 223 Of course, this would hasten the conversion to other sources of energy and so would generally reduce demand. Appalachian Coals seems to have had a role in attempting to administer these restraints in its area. 224 The project floundered even before the Supreme Court overturned the NRA as a result of easy entry and regional cost differences that frustrated any effort to achieve price and output control. 225 With the end of the NRA, parts of the industry assisted vigorously by the United Mine Workers, turned to Congress for direct statutory authorization for their cartel. 22 6 They got it in the Guffey Coal Act, which created a regulatory agency that was to set prices and regulate wages as well as working conditions. 22 7 But this statute was itself struck down because it included controls over the wages to be paid coal miners. 228 This, the Court declared, was strictly a matter of "intra-state commerce" and so the statute was unconstitutional.
229
Congress tried again; this time the statute only authorized price fixing for coal to be sold in interstate commerce. 230 An agency, later replaced by an office in the Department of Interior, 31 was to review and approve prices set by regional organizations. 232 Moreover, the statute imposed an onerous tax on any coal mine that either refused to participate in or honor the prices set by the regional groups.
2 33 Since each region sold coal in a variety of retail markets and the statute required that all prices 222. National Industrial Recovery Act, ch. 90, 48 Stat. 195 (1933) [Vol. 62 be sufficiently high to allow recovery of all costs, the consequence was a regulatory nightmare. 234 Different regions tried to harmonize prices to ensure that no one got a competitive advantage, but consensus was not readily achieved. 235 Fortunately the statute had a "sunset" clause and it terminated shortly after the on-set of World War 11. 236 After the war, the coal industry experienced a continued transformation of its structure as retail coal sales largely disappeared with the conversion of most residential and retail businesses to fuel oil or nature gas to power their furnaces. 237 Without retail coal dealers willing to buy coal from any number of sources, producers had to achieve substantial and reliable volumes in order to satisfy the demands of electric generators and massive industrial heating plants. 23 8 Thus, with significant political and organizational push from the union that worked vigorously to eliminate small mines, the industry became sufficiently oligopolistic that it no longer needed or wanted government regulation of its prices. 239 Thus, the history of the soft coal industry from 1920 to 1940 is one of a fruitless search for an effective cartel in which Appalachian Coals is a minor event that contributed little or nothing to achieving that goal. But the Supreme Court decision in that case needs to be read in the context of both that history and the carefully chosen analysis invoked by Chief Justice Hughes. Unfortunately, the obvious fact that the promoters intended a cartel combined with the Court's ambiguous language in Appalachian Coals along and its open-ended language in Chicago Board of Trade 240 has created a broad "good things" justification for horizontal restraints. 24 1 This view misstates the factual-functional doctrinal analysis, which is explicit in the decision, and ignores the history of the venture itself.
The framing of this earlier period requires attention finally to the Socony case, decided in 1940.242 There are a number of aspects to this his-tory that need not be explored here, although it merits specific note that Department of the Interior, which was the administrator of the effort to create a publicly run coal cartel, was also the proponent of the private "dancing partner" agreement that was central to the case. 24 3 To create and maintain higher wholesale prices for gasoline, each major integrated refiner agreed to buy surplus gas from its assigned "dancing partner." This "dancing partner" was an independent refiner whose excess production, sold in the publicly reported wholesale market, would depress prices. 244 Socony expressly adopted the per se rule against price fixing. The Socony opinion reviews early case law and concludes with the declaration that "for over forty years this Court has consistently and without deviation adhered to the principle that price-fixing agreements are unlawful per se under that Sherman Act." ' 2 4 5 Yet this forty-year period encompasses both Chicago Board of Trade and Appalachian Coals, in which price fixing was expressly allowed.
The Socony opinion explained Appalachian Coals as an "agency.. . to establish standard classifications and sell the coal of its principals at the best prices obtainable .... The agency was to ... make the sale of coal more economical. '2 46 Similarly, the Board of Trade case is characterized as one involving the "creation of a public market for grains" in the "to arrive" class. 247 In contrast, echoing the language of Trans-Missouri and Joint-Traffic, the Socony defendants are characterized as engaging in "buying programs of distress gasoline which had as their direct purpose and aim the raising and maintenance of spot market prices. '248 The forty years of per se illegality for price fixing is logical only if it applies to naked (direct) restraints. Where the restraint is at least arguably ancillary, meaning a reasonably necessary regulation of the parties' relationship that serves some inherent need of the venture or controls risks of strategic conduct, then the courts can and should look at the justification. In contrast, when the restraint, as in Socony, is not the product of a joint productive venture among the parties, then it is a naked re- 244. There is no doubt that the "dancing partner" arrangement was both intended to and did have the effect of raising and stabilizing prices. It should also be noted that at the time of decision in Socony, there had been no academic or legal discussion of the ancillary restraint concept for many years. Thus, while the foundation cases consistently apply the distinction between naked and ancillary restraints, the lack of clearly defined legal terminology obscured this doctrinal consistency. Indeed, the absolutist language of the Socony decision may suggest that any agreement among competitors was illegal, but that strong language needs to be balanced against the Court's simultaneous acceptance of the legitimacy of the outcome in both Chicago Board of Trade and Appalachian Coals.
The reasons for the loss of this doctrinal consistency are readily apparent when one reviews the secondary literature about antitrust and the cases used as doctrinal guideposts. Essentially the Peckham-Taft model of functional analysis was lost. The language of Chicago Board of Trade divorced from its context, became the touchstone of legal analysis. Whether restraint is one that "suppresses competition" and is, therefore, unreasonable or "merely regulates" it and so is reasonable invites an open-ended consequentialist view of the analytic process.
251
Only in the late 1950s did Robert Bork begin the reintroduction of the Addyston Pipe analysis into the examination of restraints of trade. 2 52 Unfortunately for doctrinal logic, Bork wanted to prove that most prior Supreme Court decisions, except those condemning cartels, were irrational and inefficient. 253 Hence, he used ancillary restraint analysis as a club to beat the Court rather than as a tool to seek out the consistency in the decisions. To his credit he imagined legitimate business justifications for a number of restraints that the courts had condemned. He also imagined anticompetitive explanations for some restraints upheld by the Court, such as Chicago Board of Trade. 2 54 When he did not do is look critically at the factual analysis that the courts had employed to see if there was a Miles is consistent with this doctrinal framework. As discussed supra, it was an application of the rule of reason to a set of facts where the party seeking to justify the restraint had in fact failed to offer a legitimate justification for the restraint. plausible naked restraint hypothesis or whether there were, actually, facts that supported his contrary theory. It seems likely that where the justices felt that specific prior decisions were plausible, they would be reluctant to embrace a theory of antitrust that its author said called into question so many of their prior decisions. The result is that as economic analysis has overtaken antitrust law, it has come not with a sharp functional edge, but rather in the consequentialist mode of the early White dissents and relies very much on the open language of Chicago Board of Trade rather than the focused language of Addyston Pipe.
V. CONCLUSION
The broad historical thesis argued for here is that there is a consistency to the prevailing analysis of restraints of trade in the foundation cases for antitrust law. The central issue was whether or not the specific restraint is ancillary to, a functional incident of, some legitimate joint venture or transaction involving the parties to that restraint. When the facts support such a conclusion, the courts need to look carefully at the question of whether the restraint is excessive, assuming it in fact has a legitimate justification. On the other hand, when a restraint does nothing but restrict competition among its participants to create, allocate and exploit market power, then antitrust law condemned such direct restraints regardless of excuse or justification. Sadly, this doctrinal clarity has been obscured and even lost in the repeated efforts to translate it for application in new and different cases.
Can we restore the deeper meaning of antitrust doctrinal statements when connected to the factual analysis that supported them? It would be a herculean task, given the need to educate (or re-educate) any number of judges, lawyers and law professors who have become lost in their efforts to translate the doctrinal statements of antitrust law into contemporary decisional frameworks. The Leegin case is the most recent sad example of a court ignoring the available insights of the past because of a misreading of the analysis and doctrinal rationale of Dr. Miles. Perhaps, the best we can hope for is that periodic forays into the history of the leading cases will give courts pause as they try to appropriate language and doctrinal categories divorced from their factual contexts.
